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Prologue 

 

 This handout is only a brief outline of the relevant 
provisions of the Mississippi Workers’ Compensation 

Law.  It does not cover every issue a claims 
professional will encounter in the handling of 

Mississippi Workers’ Compensation claims, and 
inasmuch as the law is constantly being changed and 
modified through court interpretation and legislative 
action, no guarantee can be made that any provision 

of this handout remains accurate, relevant, or 
complete.  It should therefore not be taken as a 

substitute for competent legal advice, and the claims 
professional is again encouraged to seek advice of 

counsel to avoid costly and dangerous mistakes.   It is 
designed to help workers’ compensation insurance 

adjusters become acclimated to “how things work” in 
Mississippi claims handling.  This outline/summary 

was prepared under the supervision of the 
Mississippi Workers’ Compensation Educational 

Association, Inc., a non-profit entity whose purposes 
include the dissemination of information related to 
Mississippi Workers’ Compensation Law and the 

education of those interested in that area of the law.   
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What injuries should be reported to the 
Mississippi Workers’ Compensation 
Commission (MWCC)? 
(Ms. Code Ann §71-3-67 and MWCC Procedural Rule 1) 

 

 * Injuries causing death 

 

 * Injuries resulting in loss of time beyond    
 5-day waiting period 

 

 * Injuries causing or likely to cause 
 permanent disability or serious heal or facial 
 disfigurement (example: Burn or 
 Amputation) 

 

 

What injuries should NOT  be reported to 
the Mississippi Workers’ Compensation 
Commission? 
 

 * “Medical Only” - unless this meets other 
 reporting guidelines as listed above. 
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What Workers’ Compensation Forms must 
be used? 
 

(A complete list and downloadable versions of MWCC 
forms may be obtained at www.mscc.state.ms.us)  

See pages 48-55 for all forms. 

 

* IAIABC IA-1 - Employer’s First Report of Injury 
of Occupational Disease - (Replaced the original 
first report form called the B-3) - This form is used 
to report a claim to the MWCC.  - See page 48                          
  

* MWCC Form R-1 - Early Notification of Severe 
Injury -  This form is used in addition to the “First 
Report” to notify the MWCC of severe injuries 
(example: Major Amputations, Brain damage, 
Spinal Cord Injuries, Severe burns, loss of sight, 
etc.)  See page 54-55.       

                                                

* MWCC Form B-18 -  Payment Report -  This 
form is used to report initial payments, 
supplemental agreements and suspension of 
payments.—See page 49                                                              
     

 (continued on next page) 
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What Workers’ Compensation Forms must 
be used? 

(Continued from page 5) 
 

* MWCC Form B-31 - Report of Payment and 
Settlement Receipt—This form is used to tell the 
MWCC what payments have made on a claim and 
is extremely important in starting the Statute of 
Limitations on lost time claims.   See page 50.      

 

*MWCC Form B-52 - Employer’s Notice of 
Controversion—This form is filed to explain that 
benefits are not being paid such as where the claim 
is denied.  See page 51. 

 

 

The First Report must be filed with the 
Commission within 10 days after the 5 day waiting 

period has been satisfied or within 10 days of a 
death claim. Failure to do so within the time given 

may result in a penalty.                                         
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Paying and Reporting Disability Benefits 
 

 

Compensation benefits are based on 66 2/3% of the 
claimant’s average weekly wage subject to a minimum 

and maximum. 
 

Average Weekly Wage 
 

Since all compensation benefits are based on the 
claimant’s average weekly wage, it is important to 

know how the AWW should be calculated. There are 
3 mutually exclusive methods: 

 

A. If claimant has worked for the employer for 52 
weeks and has missed less than 7 days during that 
time, divide total earnings by 52. 

B. If a claimant has worked for the employer for 52 
weeks and has missed more than 7 days during 
that time, convert the lost time into work weeks, 
subtract that from 52, and the remainder is your 
divisor into the total earnings. Example: Claimant 
missed 10 days during year in question and had a 
5 day work week. The divisor into the total 
earnings would be 50. 

            (continued on next page) 
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Paying and Reporting Disability Benefits 
 

(Continued from Page 7) 
 

C.   If a claimant has not worked for the employer                    
 for 52 weeks before the injury, divide the 
 total earnings by the number of weeks (or 
 parts of weeks) during which wages were 
 earned.                         
 

If none of these methods work due to the shortness 
of time the claimant was employed before the injury, 
the average weekly wage is calculated by looking to 
the wages of a similar employee in the community 
and using the appropriate formula which is 
applicable above.           

• The $25.00 weekly minimum is applicable only 
in cases of total disability or death. The 
minimum is not applicable in partial disability 
cases. 

• The weekly maximum changes annually on 
January 1 based on a determination of the State’s 
Average Weekly wage by the Mississippi 
Employment Security Commission. The new 
maximum only applies to injuries occurring ... 

UPDATED REFERENCE GUIDE ... 
page 8

Thursday, October 30, 2008 11:39 
Composite



Paying and Reporting Disability Benefits 
 

(Continued from Page 8) 
 

• ...after the date of change and is not retroactive to 
existing claims. A listing of the applicable weekly 
maximum's is available on the website of the 
MWCC at www.mscc.state.ms.us. 

• There are four categories of disability benefits: 

 * Temporary Total Disability 

 * Temporary Partial Disability 

 * Permanent Total Disability 

 * Permanent Partial Disability 

• Each category of disability benefits are payable for 
a maximum of 450 weeks; however, there is also 
an overall indemnity maximum that is applicable 
to a claim that is reached by the payment of 450 
weeks at the applicable maximum weekly rate. 
Medical benefits are not included in this 
maximum. 

• The claimant’s daily compensation rate is the 
claimant’s weekly compensation rate divided by 5 
because of an assumed 5 day work week under 
MWCC General Rule 10. 
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Waiting Period     

 

No temporary benefits will be paid until an employee 
incurs more than 5 days disability. The 5 day waiting 
period is deducted from the first 13 days of disability. 
If an employee is disabled for 14 days or more, then 
temporary benefits will be paid retroactive to the first 
day of disability. 
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Temporary Benefits 

 

Temporary Benefits are paid during the period of an 
injured employee’s recovery from injury or illness, 
and that status begins with the date of injury and 

continues until the employee returns to work in some 
capacity and/or reaches Maximum Medical 

Improvement. 
 

• Temporary Benefits are paid biweekly 

• Temporary Benefits are subject to the waiting 
period  

 

• Temporary Total Disability - Benefits are payable when the 
employee is completely unable to work. (MS Code Ann 
§71-3-17(b)) 

• Temporary Partial Disability - Benefits are payable when 
the employee is partially able to work before the date of 
maximum medical recovery and is suffering only partial 
decrease in wage earning capacity. Claimants may be 
temporarily and partially disabled from the date of injury. 
(MS Code Ann §71-3-21) 

 An employee in temporary partial disability status is 
entitled to 66 2/3% of the difference between his or her pre-
injury average weekly wage and his or her earning capacity 
afterward. Benefits are payable biweekly. 
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Permanent Disability Benefits 
 

Permanent Disability Benefits are paid as 
compensation for disability which is more than 

temporary. 
 

• Permanent Total Disability— Disability which is 
caused by the injury and which results in a 
total loss of wage earning capacity to the 
employee. Benefits are payable for a maximum 
of 450 weeks -  there are no lifetime benefits for 
PTD. One may be considered permanently and 
totally disabled in either of these 
circumstances:                                                             
 * The Claimant loses through amputation 
or loses total loss of use of both hand, arms, 
feet, legs, eyes or any combination of those 
body parts (i.e. one hand and one eye); or                
 * Other cases as the facts may appear. (See 
MS Code Ann §71-3-17(a))                               
  

Benefits for permanent total disability are payable 
for 450 weeks from and after the date of injury or 
disability. The form B-18 is used to report the 
payment of these benefits to the MWCC.        
                 (Continued next page)  
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Permanent Disability Benefits 
 

(Continued from page 12) 
 

• Permanent Partial Disability - Disability which is 
less than total but nonetheless permanent. 
Permanent partial disability benefits are paid 
following and in addition to temporary disability 
benefits and should begin on the date temporary 
total ends. Proper payment for permanent 
disability depends on whether the loss involves a 
scheduled member or an injury to the body as a 
whole. See MS Code Ann §71-3-17(c). Claimant’s 
permanent physical impairment rating is expected 
to be determined by the most current edition of 
the Guides to the Evaluation of Permanent 
Impairment according to the Mississippi Workers’ 
Compensation Fee Schedule. 

• Scheduled Members - Ms. Code Ann §71-3-17 (c) 
lists the scheduled members and the number of 
weeks payable for each. Those benefits are in 
addition to temporary disability benefits and 
begin once temporary total ends. For a partial loss 
of use of a schedule member, the benefit is 
calculated by applying the percentage industrial 
loss of use of the scheduled member to the …                   
                 (Continued next page) 
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Permanent Disability Benefits 
 

                       (Continued from page 13) 
 

Scheduled Members - (Continued)… applicable 
number of weeks in the schedule, and those benefits 
are then paid out at the claimant’s compensation 
rate. Unless ordered by the Commission, they are not 
to be paid in a lump sum, but should be paid 
biweekly.  
 

The medical impairment rating stated by the treating 
physician is not the only factor to be considered in 
evaluating the industrial loss of use of the scheduled 
member, and often times a claimant is entitled to 
more than just the permanent impairment rating. 
The value of a scheduled member permanent 
disability is based on a number of factors taken 
together such as the claimant’s age, education, work 
experience, training, transferable skills, rating, work 
restrictions, and post-injury work history. By case law, 
the employer/carrier will owe at least the medical 
impairment rating even if the industrial loss of use is 
less than the rating. 

                    (Continued on next page) 
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Permanent Disability Benefits 
 

                       (Continued from page 14) 
 

Non-Scheduled Members -  Ms. Code Ann §71-3-17 
(c)(25) The non-scheduled permanent disability 
benefits (or body as a whole cases) are calculated 
differently. The claimant is entitled, in these cases, 
to two-thirds of his or her loss of wage earning 
capacity payable over 450 weeks. The loss of wage 
earning capacity may be more or less than the 
medical impairment rating and in some instances, 
a partial disability rating still entitles a claimant to 
benefits equal to PTD. A formula to follow as a 
starting point is the average weekly wage of the 
claimant, times the percent of his or her loss of 
wage earning capacity, times two-thirds, for 450 
weeks. The concept of loss of wage earning 
capacity encompasses a review of multiple factors 
including the claimant’s age, education, work 
experience, training, transferable work skills, the 
rating, work restrictions, and claimant’s post 
injury work history. The $25.00 per week min. is 
not applicable for partial disability cases, but the 
same weekly maximum for TTD does apply. 
Benefits for PPD involving the body as a whole 
may be accelerated to the same rate paid for TTD. 
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Vocational Rehabilitation 

 

Vocational Rehabilitation to an injured worker is not 
mandatory, but if it is provided, those cases shall be 
reported on Form R-2, as approved by the MWCC, 
in compliance with the provisions of section 71-3-105 
and 71-3-19 of the Act. To assist the Commission in 
learning of serious injuries at the earliest possible 
time, Commission Form R-1 should be used to notify 
the Commission of serious injuries such as spinal 
cord injuries, head injuries, significant burn injuries, 
major amputations, etc. If an employee becomes 

employee is entitled to additional compensation not 
to exceed ten dollars ($10.00) a week for not more 
than fifty two weeks. 
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Death Benefits 
 

When an injury or accident during the course of 
employment causes death, certain dependents of the 
decedent might be entitled to death benefits. All 
death benefits are subject to the maximum 450 week 
limitation. Death benefits are complicated, but in 
general terms they fall into these categories:  
 

* Funeral Expenses - Reasonable funeral expenses, 
not to exceed $2,000, are payable on behalf of the 
decedent. 
 

* Lump Sum Payment to Surviving Spouse -   The 
surviving spouse shall receive $250.00 in a lump sum 
immediately in addition to other benefits. 
  

*Surviving Spouses and Minor Children under age 
18 are conclusively presumed dependent on the 
decedent. 
 

* Weekly Benefits—If there are qualifying dependents, 
certain weekly benefits are due to all death 
beneficiaries collectively receiving a maximum of 66 
2/3% of the decedent’s average weekly wage.                       
             (continued on next page) 
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Death Benefits 
 

                       (Continued from page 17) 

 

* Spouse Only - A surviving spouse is entitled to a 
weekly benefit of 35% of the decedent’s average 
weekly wage, subject to the applicable maximum, for 
a maximum of 450 weeks or until his or her death or 
remarriage, whichever comes first. 
 

* Child(ren) Only - If there is no surviving spouse, 
each child is entitled to a weekly benefit of equal to 
25% of the decedent’s average weekly wage, provided 
that the aggregate payable to all children shall not 
exceed 66 2/3% of the decedent’s average weekly 
wage or the maximum weekly limit payable. Children 
are paid until age 18; however, children can be paid 
to age 23 if they remain a full-time student, and they 
can receive full benefits regardless of age if they are 
incapable of self support because of physical or 
mental deformity; however, benefits are still subject 
to the maximum of 450 weeks. 

 

            (Continued next page) 
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Death Benefits 
 

                       (Continued from page 18) 
 

* Spouse & Children - If there is a surviving spouse 
and children, weekly benefits to the surviving spouse 
shall be 35% of the decedent’s average weekly wage, 
and each child shall receive 10% of the decedent’s 
average weekly wage, again subject to a maximum of 
66 2/3% of the decedent’s average weekly wage or 
the applicable weekly maximum. If the surviving 
spouse dies or remarries, the child’s portion is 
increased to 15%. 
 

* No Spouse or Child(ren) or Aggregate Less Than 
Maximum - If there are no surviving children and no 
surviving spouse, or if the aggregate amount payable 
to them is less than 66 2/3% of the decedent’s 
average weekly wage, other dependents such as 
grandchildren, brothers, sisters, parents and 
grandparents who can prove actual dependency are 
entitled to benefits equal to 15% of the decedent’s 
average weekly wage, subject to the maximum weekly 
limit. As a secondary category of beneficiary, they 
only take the portion of benefits the amounts payable 
to the surviving spouse and children and 66 2/3% of  
decedent’s average weekly wage.  

UPDATED REFERENCE GUIDE ... 
page 19

Thursday, October 30, 2008 11:39 
Composite



Mississippi Workers’ Compensation 
Law’s and Claims Procedures 

Page 20 

Second Injury Fund Payments 

 

For every death which is compensable under the Act, 
there must be a corresponding payment by the 
employer/carrier into the MWCC Second Injury 
Fund. If there are dependents, a payment of $300 is 
required (unless said payment is suspended by the 
MWCC due to the amount of money in the Fund); if 
there are no dependents, the payment is $500. 
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Medical Benefits 

 

Medical benefits are unlimited as to time and 
amount under the law unless a Statue of Limitations 
proves applicable (discussed later herein).  A medical 
provider is required to submit a preliminary report to 
the employer/carrier within 20 days of the initial 
treatment. Progress reports are required to be 
submitted at least every 30 days afterward until the 
final medical report has been submitted.  The 
MWCC has a form which may be used by a medical 
provider to submit medical information, and it is 
called the B-9,27, Medical Report. (A medical 
provider may use, however, the CMS 1500 form and 
office notes regarding the treatment in lieu of using 
the B-9,27.) Failure to file these reports may result in 
the claim for treatment being denied. It is the 
responsibility of the employer/carrier to furnish 
copies of these reports to the Commission.  See MS. 
Code Ann §71-3-15, General Rule 9, and the 
Mississippi Workers’ Compensation Commission Fee 
Schedule.  
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Choice of Physician 

 

An injured employee “shall have the right to accept 
the services furnished by the employer or, in his 
discretion, to select one (1) competent physician of 
his choosing” to administer medical treatment. A 
physician to whom the employee is referred to by his/
her employer does not count as the employee’s choice 
unless accepted as his/her choice in writing. Once 
the employee has made his or her choice, the treating 
physician is allowed to make referrals to one 
physician in as many different specialty or 
subspecialties as is reasonably necessary to provide 
appropriate treatment.  (In other words, a referral can 
be made to one orthopedic surgeon and one 
neurosurgeon but not to 2 different orthopedic 
surgeons).        

                                 

 * Except in emergency situations, any and all 
 other selections must be pre-approved by the 
 employer/carrier. If denied, the employee may 
 apply to the Commission for approval of a 
 change in physician. 

 

   (Continued on next page) 
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Choice of Physician 
 

             (Continued from page 22) 

 

 * Second Opinion evaluations (usually called 
 an Employer’s Medical Exam or EME) are 
 allowed to evaluate the extent of temporary or 
 permanent disability, medical necessity of the 
 treatment being rendered and other medical 
 issues. To schedule an EME, the employer/
 carrier schedule the appointment, notify the 
 claimant and the MWCC, in writing, of the 
 appointment, and prepay the Claimant’s travel 
 expenses to the appointment. They will be 
 required to provide Claimant with a copy of 
 the report once it is received.   
   

 * Independent Medical Examinations may be 
 ordered by the Commission to evaluate the 
 extent of temporary or permanent disability, 
 necessity and reasonableness issues, and other 
 issues. 
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Fee Schedule 

 

The Mississippi Workers’ Compensation Medical Fee 
Schedule lists the fees for a number of medical services 
that are regulated. In addition to the fees, it sets 
maximum reimbursement levels for copies of records, 
affidavits, depositions, time limits for submission and 
payment of bills and contains a specific dispute

Composite

referred to for specific questions.  
resolution procedure. The Fee Schedule should be



Pre-certification 
 

Pre-Certification is the review and assessment of 
medical necessity and appropriateness of services 
before they occur. The appropriateness of the site or 
level of care is assessed with the duration and timing 
of the proposed services. The MWCC has adopted 
mandatory utilization management of medical 
services and charges associated with services 
furnished as a result of a covered injury or illness 
arising out of and in the course of employment. The 
following services must be pre-certified for all 
workers’ compensation injury related services:   
 * All Inpatient Admissions 

 * All Surgical Procedures, Inpatient and       
     Outpatient 

 * Repeat MRI 

 * Repeat CAT Scan 

 * Work Hardening, Pain Management, etc. 

 * External Spinal Stimulators 

 * FCE and isokinetic testing 

 * Physical Therapy, after 15 visits or 30 days,    
    whichever is earlier 

* Home Health 

Mississippi Workers’ Compensation 
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Mileage 

 

Employees who are receiving medical treatment are 
entitled to mileage reimbursement for trips to and 
from medical treatment.  For the applicable mileage 
rate for travel on a given day, see the postings 
regarding same on the MWCC website at 
www.mwcc.state.ms.us.  
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Child Custody and Spousal Support 
Withholding 

 

Workers’ Compensation benefit payments are subject 
to withholding for past due or on-going child support 
obligations or for divorced parties to satisfy spousal 
support obligations. An order for withholding from a 
chancery court will have this amount sent to the 
Department of Human Services to satisfy the 
claimant’s child support or spousal support obligations. 
A copy of the order should be sent to the Mississippi 
Workers’ Compensation Commission, Office of the 
Executive Director, and upon notice from the MWCC 
Executive Director, the Employer/Carrier must comply 
with the Withholding Order.  
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Settlement of Claims 

 

Primarily there are 2 types of settlements with which 
one is often concerned in handling Mississippi 
Workers’ Compensation claims:  

 

* Compromise Settlement (usually called a 9(i) 
settlement) – Although a settlement often 
addresses a variety of issues, the only technical 
basis for a compromise settlement appears 
when there is a bona-fide dispute between the 
parties over the nature and extent of 
permanent disability suffered by the employee 
or in any issues in a death claim. These 
settlements typically involve the payment of a 
lump sum of money in full discharge of the 
employer/carrier’s liability, including future 
medical and/or indemnity benefits. In order 
to close a claim which has been settled on a 
compromise basis, there is some authority 
indicating that a settled claim will be 
conclusively closed only after the applicable 
statute of limitations has expired.  See MS. 
Code Ann § 71-3-29 and MWCC Procedural 
Rule 15.  

                    (continued on next page) 
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Settlement of Claims 
 

Third Party Settlements – In those claims where a third 
party caused the injury in question, Claimant might 
have both a workers’ compensation claim against his 
employer/carrier as well as a claim against the 
responsible third party or parties.  These settlements 
are governed by MS. Code Ann § 71-3-71. Usually, a 
claim against the third party that is settled also 
contemplates a closure of the workers’ compensation 
claim (i.e. a 9(i) settlement), although that is not always 
the case.  It is important to remember that:  

*Any Settlement with a third party must be approved   
by the Commission or by the court where the suit 
against the third party is pending if suit has been filed. 

*Failure to obtain the requisite approval renders the 
settlement void; Commission or court approval is 
thought necessary in order to ensure fairness to the 
claimant, and to protect the subrogation interests of 
the employer and carrier.                                                      
*If any recovery is made from the 3rd party, the   
proceeds from that shall be disbursed in order as   
follows: reasonable costs of collection (attorney fees), 
reimbursement to the workers’ compensation 
employer/carrier for sums paid and to be paid, and the 
remainder, if any, to the injured employee. 
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Lump Sum Payment Mechanism for 
admittedly due or awarded benefits. 
 

(Often referred to a 13(j) Lump Sum Payment) 

 

Benefits otherwise payable over a number of weeks 
for permanent disability or death may be converted 
to a present value lump sum if requested by the 
employee or beneficiary and ordered by the 
Commission. If there is no dispute over the nature 
and extent of benefits due as shown on a B-18 filed 
by the Employer/Carrier, or if an award of benefits is 
final, the employee or beneficiary may file MWCC 
Form B-19, Application for Lump Sum Payment, to 
have these payments commuted to a lump sum and 
paid accordingly. This lump sum payment of 
unaccrued benefits should only be done if ordered by 
the Commission, except when bringing current any 
accrued and unpaid installments. It is important to 
remember that this is not a settlement, does not 
constitute an adjudication of liability, does not 
prevent further litigation on how much a claimant 
might be entitled, and has no effect on the 
employer/carrier’s continuing obligation to provide 
medical services.  
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Lump Sum Payment Mechanism for 
admittedly due or awarded benefits. 
 

                 (continued from page 30) 

 

Therefore, a lump sum payment does not by itself 
close a claim; only by having paid all benefits due 
and complying with the rules of the Commission 
may the claim be considered closed. Additional 
disability or medical benefits may be ordered after 
approval of a lump sum payment if the request for 
same is timely made.  See MS. Code Ann § 71-3-37 
(10) and MWCC Procedural Rule 15. 
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Closing the Claim 

 

The last payment of benefits does not necessarily 
close a workers’ compensation claim. Not until the 
applicable statute of limitations has expired may a 
claim be considered finally closed. There are two 
different statutes of limitations with which to be 
concerned, one where indemnity benefits are paid 
and the other where only medical was paid. 

 

 * Medical Only Claims - In those claims where 
 no indemnity benefits have been paid for 
 either temporary or permanent disability or 
 disfigurement, the applicable statute of 
 limitations is 2 years from the date of injury.  
 See MS. Code Ann § 71-3-35.  Recent case law 
 indicates that the statute never starts to run, 
 however, in a case where there was more than 
 5 days lost time (even partial days) but where 
 the First Report of Injury was never filed with 
 the MWCC.  

 

      (continued on next page) 
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Closing the Claim 
 

  (continued from page 32) 

 

 * Lost Time Claims -  In those cases where 
 compensation benefits are paid, the 2 year 
 statute of limitations has no relevance at all 
 since the payment of compensation erases its 
 applicability. These claims are considered 
 closed 1 year after the date of the proper filing 
 of MWCC Form B-31. Once this period 
 expires, the Commission loses jurisdiction 
 over the claim and the right to any additional 
 benefits is barred. See MS. Code Ann § 71-3-
 37(7), MS. Code Ann § 71-3-53, and MWCC 
 Procedural Rule 17 along with the decisions 
 that interpret collectively those provisions.   
 The following sections discuss those issues in 
 further detail.   
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 MWCC Form B-31—Purpose & Effect 

 

The only way to start the running of the one year 
statute of limitations on a lost time or death claim 
where indemnity benefits have been paid is through 
the proper filing of a B-31, Report of Payment and 
Settlement Receipt.  The B-31 serves as notice to the 
employee/beneficiary that the employer/carrier 
consider their obligations fulfilled and serves also to 
notify the employee/beneficiary that the running of 
the applicable statute or limitations has begun. 
(Remember that the B-31 is not necessary for 
“medical only” claims or those on which no 
indemnity benefits or salary in lieu of compensation 
was paid.) 
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 Proper Filing of the B-31 
 

A B-31 should be filed with the Commission “within 
30 days after final payment of compensation has 
been made”. See MS. Code Ann §71-3-37(7).  Follow 
the steps below for proper filing:  
 

 * A complete B-31 should be forwarded to 
claimant for review and signature before filing 
it with the Commission. 

 

 * If claimant signs it and returns it, the signed 
B-31 should be filed with Commission.  The 
one year statute begins to run on the date the 
form was filed with Commission. 

 

 * If claimant refuses to sign or does not return 
the B-31, after a reasonable time an unsigned 
form B-31 should be filed with the 

form is filed, 

quested.  The one year begins to run on the 
date that the Employer/Carrier can prove that 
Claimant had notice of the unsigned filing 
which is the date of the certified mail receipt. 

       (continued on next page) 
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Proper Filing of the B-31 
 

  (continued from page 35) 

 

* The employer/carrier usually send the claimant a 
copy of the unsigned filed form B-31 showing the 
MWCC “date received” with a letter explaining 
the importance of the filing of the form.  This is 
such an important step in handling Mississippi workers’ 
compensation claims that practitioners are advised to 
seek legal advice on the correct and proper way to 
accomplish the filing of the B-31. 
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Tolling the running of the Statute 

 

If an injured worker files a claim for additional 
benefits within the one year period, this will 
interrupt or stop the running of the statute of 
limitations and another B-31 will have to be filed to 
start a new 1 year period. If the employer/carrier 
provides or authorizes any additional benefits, 
including medical benefits or treatment, that is 
considered to be a tolling of the limitations period, 
and a new B-31 will need to be filed once benefits are 
again completed. 

UPDATED REFERENCE GUIDE ... 
page 37

Thursday, October 30, 2008 11:39 
Composite



Mississippi Workers’ Compensation 
Law’s and Claims Procedures 

Page 38 

Denying or Controverting the Claim 

 Form B-52—Notice of Controversion 

 

A claim may be denied at any time by the employer/
carrier and they do so by the filing of Form B-52, 
Notice of Controversion.  The form does not start 
any litigation but serves to give the Commission and 
Claimant notice that there is an issue preventing the 
payment of benefits or full acceptance of the claim.  
Caution must be exercised in denying a claim, 
however, and any denial must be based on reasonable 
grounds to avoid the potential for a “bad faith” suit.   
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Bad Faith Claims 
 

The denial of a claim, or any part of a claim, that 
is not founded in the law exposes the 
employer/carrier to a “bad faith” suit, an 
independent tort for which actual and punitive 
damages are potentially recoverable by the 
claimant.  The wise practitioner will always do a 
prompt and thorough investigation of a claim, 
have a legitimate and arguable basis for any such 
denial, and seek advice of counsel before a denial 
to minimize the potential for such a “bad faith” 
suit. 
 

 On a positive note, the denial of a claim for 
workers’ compensation benefits does not rise to 
the level of “bad faith” if there was a valid and 
arguable reason to deny the claim. An arguable 
reason has been defined by the Mississippi 
Supreme  Court as “ nothing more than an 
expression indicating the act or acts of the alleged 
tortfeasor do not rise to [the] heightened level of 
an independent tort” as opposed to an ordinary 
tort. An independent tort is defined as something 
more than “simple negligence” (“[A}s a matter of 
law, ‘ordinary torts, the product of forgetfulness,…      
      (continued on next page) 
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Bad Faith Claims 
 

  (continued from page 39) 

 

… oversight, a clerical error, or the like,’ do not ‘rise 
to the heightened level of an independent tort’ which 
warrant imposition of punitive-damages liability”).   
 

On the other hand, punitive damages may be 
available in such a suit if:  

 1. The employer/carrier lacked an arguable or 
 legitimate basis for denying the claim, and 

 2. The employer/carrier committed a willful or 
 malicious wrong, or acted with gross and 
 reckless disregard for the claimant’s rights. 
 

Avoiding a civil action for “bad faith” is likely if 
the claims professional conducts a reasonably 
prompt investigation of the relevant facts and 
fairly evaluates the merits of the claim according 
to Mississippi law so that there is a legitimate and 
arguable basis for the denial.  Advice of counsel 
remains a viable defense to such an action, so one 
is well advise to seek advice of counsel in making 
decisions to avoid a “bad faith” claim.  
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Defenses to Claims 

 

The nature of this handout does not permit the 
discussion of every potentially available defense nor 
the full analysis of any issues.  The listing of these 
items is for illustration purposes, and the practitioner 
is encouraged to seek advice of counsel when dealing 
with any of these issues. 

 

 * Compensability - To be compensable, a claim 
 must arise out of and occur in the course and 
 scope  of employment.   See MS. Code Ann 
 §71-3-7.   In addition, medical causation must 
 be established.   

 

 * Apportionment - Benefits for permanent 
 disability and death can be reduced by the 
 extent to which a preexisting condition 
 contributes to the disability or death.  To be 
 applicable, it must be proven that the pre-
 existing condition existed medically as well as 
 occupationally.  See MS. Code Ann §71-3-7.  

 

    (continued on next page) 
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Defenses to Claims -  Continued from page 41 

 * Intoxication—No compensation is payable if 
 the intoxication of the claimant is the 
 proximate cause of the injury. See MS. Code 
 Ann §71-3-7.  The burden of proof is on the 
 Employer/Carrier and is very difficult to meet.  
 

 * Willful intent to injury self or another – No 
 compensation is payable if the proximate cause 
 of the injury is the willful intent of the 
 claimant to injure himself or another.  See MS. 
 Code Ann §71-3-7.  
 

 *Independent contractor vs. employee - Only 
 an employee of the employer has the right to 
 maintain a claim for benefits.  See MS. Code 
 Ann §71-3-3(d) and 71-3-7.   In general terms, a 
 claimant is found to be an employee if the 
 employer has the right to control the work 
 activities of the claimant or, if that is unclear, 
 the nature of the claimant’s work is an  integral 
 part of the work of the employer. Employees of 
 an uninsured subcontractor are  considered 
 the “statutory employees” of the  general 
 contractor for whom the sub-contractor 
 was working at the time of the injury.  See 
 MS. Code Ann §71-3-7.  
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Litigation Procedures  
MWCC Procedural Rules 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 18, 
20, 22, 23  
 

* A claimant controverts a case by filing a B-5,11, 
Petition to Controvert.  The employer/carrier's 
Answer, Form B-5,22,  is due 23 days from the date 
of the Commission's letter requesting the Answer.  
The Answer of the Employer/carrier should be filed 
by a licensed Mississippi attorney  
 

* Rules of the Commission contemplate a 120 day 
discovery period after the filing of the Answer.   
Discovery may include interrogatories, depositions, 
requests for production of documents, and requests 
for admissions.  At the conclusion of the discovery 
period, the rules require claimant to file a pre-hearing 
statement within 15 days after the discovery period 
expires and the employer/carrier to file a pretrial 
statement within 15 days thereafter.  After that is 
done, the matter is set for a hearing.   
 

* The evidentiary record in a case is created at a 
hearing before an Administrative Judge, and that 
hearing is usually held in the county where the … 

     (continued on next page) 
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Litigation Procedures 
 

(continued from page 43) 
 

* ...injury occurs.  General rules of evidence are 
relaxed in such proceedings, and although the 
Administrative Judges are not bound by technical or 
formal rules of procedure, the hearings generally have 
the appearance of a trial except there is no jury 
present.  The Administrative Judge does not usually 
announce a decision at the hearing.  Instead, the 
judge will issue a written order which includes an 
itemization of the issues, analysis of evidence, 
findings of fact, conclusions of law, and an award or 
denial of benefits.   
 

* Once that order is written, it becomes final unless 
either side appeals to the Commission within 20 days 
of the date of the Order.  The three Commissioners 
do not generally hear new evidence sitting in their 
appellate capacity, but instead read the record, 
consider the briefs of the parties, hear oral arguments 
(if requested) and then either affirm, reverse, or 
amend the Administrative Judge's decision. 

    (continued on next page) 
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Litigation Procedures 
 

  (continued from page 44) 
 

 

* Within 30 days of the Commission's Order, either 
party has the right of appeal to the Circuit Court of 
the county where the accident occurred.  The Circuit 
Court review is also an appellate review and not a 
trial de novo, and the Circuit Court is not supposed 
to disturb the Commission's findings if those 
findings are supported by substantial evidence. 

 

* Once the Circuit Court's decision has been 
entered, either party may appeal that decision to the 
Mississippi Supreme Court, which, in its discretion, 
will either hear the appeal or assign it to the Court of 
Appeals for final disposition.  The Supreme Court 
can review the Court of Appeals’ decision by 
granting certiorari. 
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Form—IAIABC IA-1 
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Form B-18 
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Form—B-31 
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Form—B-52 
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Form—B-9, 27 

 

UPDATED REFERENCE GUIDE ... 
page 52

Friday, November 07, 2008 12:41 
Composite



Mississippi Workers’ Compensation 

Page 51 

Form—B-9, 27 Page 2 
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Form—R-1 
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Form—R-2 
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Waiting Period     

 

No temporary benefits will be paid until an employee 
incurs more than 5 days disability. The 5 day waiting 
period is deducted from the first 13 days of disability. 
If an employee is disabled for 14 days or more, then 
temporary benefits will be paid retroactive to the first 
day of disability. 
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Waiting Period     

 

No temporary benefits will be paid until an employee 
incurs more than 5 days disability. The 5 day waiting 
period is deducted from the first 13 days of disability. 
If an employee is disabled for 14 days or more, then 
temporary benefits will be paid retroactive to the first 
day of disability. 
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